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BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P M Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

G.R.CASE NO :-1784 of 2014

Under Section 379/34 IPC

State of Assam

                                           -VERSUS –

1. Md. Joynaluddin

S/o- Hasan Ali

2. Kamal Hussain

S/o- Akub Ali

Both are of village Salmari

Police Station- Missamari

3. Md. Saiful Islam

S/o- Md. Amzot Ali

4. Ahmed Ali

S/o- Usman Ali

5. Md. Rashid Ali

S/o- Hussain Ali

6. Md. Mahamanu Ahmed Ali

S/o- Nekbar Ali

All are of village Kothaludub
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Police Station- Dhekiajuli

District- Sonitpur, Assam

                                                   
-Accused persons

Appeared

Learned App for State : Smti Bandana Boro

Learned Counsel for Defence : Bhanu Bhusan Biswas and Smti.            

Anjali Das

Charge framed on : 10.11.2017

Dates of Evidence : 08.03.2018,  24.07.2018,  06.09.2018,  

29.09.2018, 09.12.2019

Date of Argument : 24.02.2020

Date of Judgment : 27.02.2020

   

J U D G M E N T

1. The present case arose out of a FIR lodged by informant Sri.  Nanda Raj

Baruah  against  the  accused  persons  namely  Joynaluddin,  Kamal  Hussain,  Md.

Saiful Islam, Ahmed Ali, Roshid Ali and Mahamanuh Ahmed alleging that on 28-07-

2014 the accused persons stole 6 number of bitumin drums from the custody of

the informant in a 'bolero pick up van' bearing registration no. AS-12E-7936. The

said drums were kept on a road in Kotholdhup village for the purpose of  road

construction under the supervision of the informant. Hence, this case. 

2. On  receipt  of  the  FIR,  officer  in  charge  of  Dhekiajuli  police  station

registered a case vide Dhekiajuli P.S. case no. 457/14 under section 379 of the

Indian  Penal  Code  (IPC)  and  endorsed  the  case  for  investigation.  Accordingly

investigating officer (I/O) initiated investigation of this case and on completion of
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investigation,  I/O  submitted  charge  sheet  against  the  accused  persons  under

section 379 of the IPC.

3. Thereafter, on basis of the contents of the case diary, FIR, charge sheet and

other  relevant  documents,  cognizance  was  taken  of  the  offence  prima  facie

appeared to have been committed by the accused persons and summons were

issued against them.

4. On  appearance,  accused  persons  were  furnished  with  copy  of  relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 

On perusal and consideration of the material on record and upon hearing

the learned Assistant Public Prosecutor (APP) and the learned counsel appearing

on behalf of the accused persons, prima-facie material of offence under section

379 of the IPC was found against the accused persons and accordingly charge was

framed  under  section  379  read  with  section  34  of  IPC  against  the  aforesaid

accused  persons  and  the  same  was  read  over  and  explained  to  the  accused

persons to which they pleaded not guilty and claimed to be tried.

5. In support of its case, prosecution examined 5 (five) number of witnesses

and exhibited 8 (eight) number of documents. The witnesses were cross-examined

by the defence and thereafter the witnesses were discharged.

6. Statements of defence of the accused persons under section 313 Cr.P.C.

have been recorded which is of complete denial. The defence declined to adduce

any evidence.

7. I have perused the material on record and heard the arguments advanced

by the learned A.P.P. and the learned counsel appearing for the accused persons.

8. Upon  hearing  and  after  perusal  of  the  record,  following  points  are

formulated for proper adjudication of this case:

POINT FOR DETERMINATION

(A) Point  No.  1:  Whether on 28-07-2014 accused persons in furtherance of

their common intention dishonestly removed 6 number of bitumin drums kept in

Kotholudhup village for the construction of road under supervision of informant

Nandaraj Baruah using a 'bolero pick up van' bearing registration no. AS-12E-7936

and  thereby  committed  an  offence  punishable  under  section  379  read  with

section 34 of the Indian Penal Code (IPC)?
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DISCUSSION , DECISION & REASONS THEREOF:-

9. P.W.1 Sri Nanda Raj Baruah who is the informant in this case deposed in his

testimony that he knows the accused persons standing in the dock. He stated that

the incident happened around 2-3 years ago from the date of deposition i.e. 08-

03-2018 at the site of  Kotholudhup. In that incident bitumin drums were stolen

due to which he lodged an FIR. Later on, police found and seized the said bitumin

drums and gave custody to him. Ext 1 is the FIR and Ext 1(1) is his signature. Ext 2

is the zimma nama and Ext 2(1) is his signature. PW 1 further stated that he was

not taken by police to the site from where the said drums were recovered.

In his cross-examination PW 1 stated that he does not know the names of

the accused persons standing on the dock thereby contradicting the statement

made by him in  examination in chief  that  accused persons are known to him.

Evidentiary value of deposition of PW 1 is further questioned in cross-examination

wherein he stated that he was not present at the time of occurrence and he lodged

the FIR only because he was asked to do so by his friend. In cross-examination PW

1 at various points re-iterated that the accused persons are not known to him and

he does not know whether they have any involvement with the incident.

10. PW 2 Smti.  Kameshwari  Basumatary stated that  she knows the accused

persons but she does not know the informant. She also deposed that there were

some drums of 'Alkatraa' kept in the road where 'mohori' was working and when

few drums of 'Alkatraa' were found missing from that place, she was interrogated

by  police  who  reached  the  spot  after  the  theft.  Deposition  of  PW  2  though

mentions that the accused persons are known to her, nowhere has she stated that

the accused persons are in her knowledge involved with the incident of theft in

any way. Cross examination for PW 2 was declined.

11. Deposition of PW 3 Imran Hussain corroborated the deposition of PW 1 and

PW 2 that a few bitumin drums were stolen on the said date but like PW 1 and PW

2; deposition of PW 3 failed to establish any involvement of the accused persons

with incident of theft. PW 3 further stated that he has deposed in court as being

told by the informant. 

12. PW 4 Yashin Ali was declared hostile. In his cross-examination he stated

that  did  not  give  any  statement  before  police  regarding  involvement  of  the

accused persons in the incident.  He further stated that he does not know who
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stole  the  said  drums  and why  and  from where  police  mentioned  his  name as

witness in the charge-sheet.

13. PW 5 Ranjit Saikia who was the I.O. at the time of incident stated that he

examined the informant in the police station, then visited the place of occurrence

and  prepared  the  sketch  map.  Ext.  3  is  the  sketch  map  and  Ext.  3(1)  is  his

signature. PW 5 further stated that witnesses on examination stated that the driver

of  vehicle  bearing registration no.  AS-12E-7936 who was  accompanied by 4-5

people at the time of theft. PW 4 Yashin Ali who has been declared hostile witness

has  been confirmed by PW 5 to have  stated before  police  under  section 161

Cr.P.C.  that  on  29-08-2014  6  bitumin  drums  were  loaded  in  the  said  vehicle

driven  by  accused  Joynaluddin.  However,  deposition  of  PW  5  has  not  been

corroborated by remaining independent witnesses that accused Joynaluddin and

remaining co-accused had stolen the said bitumin drums on the day of incident.

14. Burden of  proof  to  establish the guilt  of  the accused persons  is  on the

prosecution.  Here,  prosecution has failed to establish the guilt  of  the accused

persons.  From the evidence of the prosecution witnesses who had appeared it is

not established that the accused persons are the miscreants involved in stealing 6

bitumin drums from Kotholdhup village on the day of incident. Hence, there is no

incriminating material to suggest that the accused persons has committed offence

punishable under section 379 read with section 34 of the Indian Penal Code (IPC).

15. Considering all, it is found that the prosecution has failed to establish the

guilt of the accused persons and implicate him of any offence under the above

stated  sections  of  IPC.  The  point  for  determination  as  stated  above  is  hence,

decided in negative. 

O R D E R

16. In light of the above discussion, the accused persons namely Joynaluddin,

Kamal Hussain, Md. Saiful Islam, Ahmed Ali, Roshid Ali and Mahamanuh Ahmed

are acquitted of the charges of offence alleged to have been committed by them.

17. Set the accused persons at liberty forthwith.

G.R.CASE NO: 1784 of 2014



Page 6 of 7  

18. Bail bond for the accused persons are extended for a further period of six

months in view of section 437(A) of the Cr.P.C.

19. Given under the hand and seal of this court on this 27th day of February,

2020 at Tezpur, Sonitpur.

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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Appendix 

Names of the witness of Prosecution:-

1. P.W.1- Nanda Raj Baruah

2. P.W.2- Khameswari Basumatary

3. P.W.3- ImranHussain

4. P.W.4- Yashin Ali

5. P.W.5- Ranjit Saikia

Documents exhibited by Prosecution :-

1. Ext. 1- Ejahar

2. Ext. 1(1)- Signature of the informant (Nanda Raj Baruah)

3. Ext. 2- Zimmanama

4. Ext. 2, Ext. 2(1), Ext. 2(i) and Ext. 2(ii)- Signatures

5. Ext. 3- Sketch map

6. Ext. 3(1)- Signature of I.O.

7. Ext. 4, Ext. 6 and Ext. 8- Seizure lists

8. Ext. 4(1), Ext. 6(1) and Ext. 8(1)- Signature of witnesses in seizure lists 

9. Ext. 5 and Ext. 7- Zimmanama

10. Ext. 5(1) and Ext. 7(1) - Signature of witnesses in Zimmanama

Names of the witnesses  of Defene:-  Nil

Documents exhibited by Defence :-  Nil

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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